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MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   05/19/17 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) Note: in order to minimize the risk of miscommunication, 
Dept. 12 prefers and encourages fax notification to the department of the request to argue and 
specification of issues to be argued. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 

 
 

 1.  TIME:  9:00   CASE#: MSC14-02070 
CASE NAME: KING VS. DIABLO VILLA APARTMENTS 
HEARING ON MOTION TO COMPEL DEPOSITION WITH DOCUMENT PRODUCTION (PMK) 
FILED BY DIABLO VILLA APARTMENTS, LLC 
* TENTATIVE RULING: *  
 
Although this motion was served on the opposing party’s counsel, the Court’s file contains 
nothing to indicate that the moving papers ever were served on third-party Integrated Pain 
Management – the target of the motion to compel and the request for sanctions. As a result, the 
motion is denied without prejudice. However, if defendant believes it has served Integrated Pain 
Management, it may appear prepared to present the Court with a file-endorsed proof of service 
indicating proper service. If such proof of service is presented to the Court, the Court will 
consider the motion on its merits. 
 

  

 2.  TIME:  9:00   CASE#: MSC14-02179 
CASE NAME: SEBASTIAN DIAZ VS. CITY OF CONCORD 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Counsel and guardian ad litem must appear. 
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 3.  TIME:  9:00   CASE#: MSC14-02225 
CASE NAME: GRAY VS. STATE FARM MUTUAL AUTOMOBILE INSURANCE 
HEARING ON MOTION TO RE-HEAR SUMMARY JUDGMENT 
FILED BY RICHARD GRAY 
* TENTATIVE RULING: * 
 
Plaintiff Richard Gray’s motion to rehear summary judgment is denied.  A motion for 
reconsideration cannot be entertained after judgment is entered. 
 
The Court may consider this motion as one for new trial.  Even so considering the motion, 
however, it still lacks any plausible grounds.  The requirements for a new-trial motion would be 
the same as a motion for reconsideration under CCP § 1008.  None of those requirements have 
been met.  Plaintiff set out no new or different facts, circumstances, or law.  See CCP § 1008(a), 
(b).  Plaintiff did not provide a supporting affidavit, setting forth what new or different facts, 
circumstances, or law are claimed to be shown.  See CCP § 1008(a), (b).  Plaintiff provided no 
satisfactory explanation for failing to produce evidence of new or different facts, circumstances 
or law at an earlier time.  See Garcia v. Hejmadi (1997) 58 Cal.App.4th 674, 685-691 (threshold 
showing of diligence required, i.e., an explanation is required of why the newly discovered 
matter was not presented earlier).  Plaintiff merely requested additional time to obtain counsel 
so that he could respond to State Farm’s summary judgment motion.  This request meets none 
of the requirements for CCP § 1008 and is too little, too late since this request should have been 
made while the motion was pending or after Plaintiff lost his counsel some time before. 
 

  

 4.  TIME:  9:00   CASE#: MSC15-00269 
CASE NAME: COMANDAO VS. QUAN 
HEARING ON MOTION TO COMPEL DEPOSITION & PRODUCTION OF DOCUMENTS 
FILED BY ROGELIO COMANDAO 
* TENTATIVE RULING: * 
 
The motion has been withdrawn. 
 

  

 5.  TIME:  9:00   CASE#: MSC15-01622 
CASE NAME: FRANCINE McMAHON VS. JEFF HENDRICKS 
HEARING ON MOTION TO CONSOLIDATE CASES  ( WITH C16-01615 ) 
FILED BY FRANCINE McMAHON 
* TENTATIVE RULING: * 
 
The motion to consolidate is off-calendar, all parties having agreed to consolidation at the CMC 
on May 16. 
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 6.  TIME:  9:00   CASE#: MSC16-00632 
CASE NAME: JOYCE KAPLAN VS. ACALANES UNION 
HEARING ON MOTION TO QUASH NOTICE OF DEPOSITION 
FILED BY ACALANES UNION HIGH SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Defendant’s motion to quash the notice of deposition of John Nickerson is denied.  Neither side 
is awarded sanctions, as it appears to the Court that the motion was filed in good faith. 
 

  

 7.  TIME:  9:00   CASE#: MSC16-00930 
CASE NAME: SANFORD A. KELLMAN VS. WHOLE FOODS MARKET 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY SANFORD A. KELLMAN 
* TENTATIVE RULING: * 
 
The motion has been withdrawn. 
 

  

 8.  TIME:  9:00   CASE#: MSC16-01142 
CASE NAME: GENERAL PLUMBING SUPPLY VS. FEDERAL SOLUTIONS 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY FEDERAL SOLUTIONS GROUP 
* TENTATIVE RULING: * 
 
Counsel must appear. 
 

  

 9.  TIME:  9:00   CASE#: MSC16-01615 
CASE NAME: EAST COUNTY HOT SHOTS VS. McMAHON 
SPECIALLY SET HEARING ON: MOTION TO CONSOLIDATE WITH C15-01622 
SET BY MOTION FILED 2/22/17 IN C15-01622 
* TENTATIVE RULING: * 
 
The motion to consolidate is off-calendar, all parties having agreed to consolidation at the CMC 
on May 16. 
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10.  TIME:  9:00   CASE#: MSC16-02040 
CASE NAME: WONG VS. TAN 
HEARING ON MOTION FOR LEAVE TO AMEND THE ANSWER & FILE X-COMPLAINT 
FILED BY RUILIAN TAN 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to June 16, 2017, at 9:00 a.m., in Department 12.  
The purpose of the continuance is to allow Department 39 to first hear the motion to consolidate 
now pending in Case No. C14-02092 (Tan v. Wong).  If the motion to consolidate is granted, 
and the matter is not otherwise resolved, the motion for leave to amend will be re-calendared for 
a law and motion hearing date in Department 39. 
 

  

11.  TIME:  9:00   CASE#: MSC16-02040 
CASE NAME: WONG VS. TAN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The Case Management Conference is continued by the Court to June 16, 2017, at 9:00 a.m., 
in Department 12. 
 

  

12.  TIME:  9:00   CASE#: MSC16-02372 
CASE NAME: KHALIL VS. MONTBLEU RESORT CASINO 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY COLUMBIA PROPERTIES TAHOE, LLC 
* TENTATIVE RULING: * 
 
Plaintiff, Amal R. Khalil, is a California resident, residing in Contra Costa County.  Defendant 

Columbia Properties Tahoe, LLC, dba Montbleu Resort Casino & Spa, is a corporation formed 

under the laws of Nevada, with its principal place of business in Nevada. 

On January 6, 2016, Plaintiff was staying on Defendant’s resort property in Stateline, Nevada, 

as an overnight guest.  Plaintiff alleges that she was getting out of bed, when a hook protruding 

from the bedframe caught her pajamas, causing her to fall.  As a result of the fall, plaintiff 

fractured her arm, requiring medical attention.  Plaintiff alleges she presently suffers pain, 

anguish, and permanent disability.  She does not presently have full rotating function of her 

arm/shoulder. 

Defendant moves to quash service of summons for lack of personal jurisdiction.  The motion is 

granted. 
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“When a defendant moves to quash service of process on jurisdictional grounds, the plaintiff has 

the initial burden of demonstrating facts justifying the exercise of jurisdiction.”  Vons Companies, 

Inc. v. Seabest Foods, Inc. (1996) 14 Cal.4th 434, 449.  “[T]he plaintiff bears the burden of proof 

by a preponderance of the evidence to demonstrate the defendant has sufficient minimum 

contacts with the forum state to justify jurisdiction. [Citations.]  The plaintiff must ‘present facts 

demonstrating that the conduct of defendants related to the pleaded causes is such as to 

constitute constitutionally cognizable 'minimum contacts.' [Citation.]"  DVI, Inc. v. Superior Court 

(2002) 104 Cal.App.4th 1080, 1090-1091. 

Jurisdiction over a defendant can be either general or specific.  Plaintiff here does not argue that 

defendant is subject to California’s general jurisdiction, but argues for specific jurisdiction based 

on defendant’s asserted purposeful availment of the advantage of doing business in or with 

California. 

The starting point for assessing specific jurisdiction over a tourist resort, located in Nevada near 

the California border, must be the most recent California Supreme Court case addressing that 

exact situation, namely Snowney v. Harrah's Entertainment, Inc. (2005) 35 Cal.4th 1054 – a 

case that defendant’s motion surprisingly omits to cite or discuss.  Snowney laid out the analytic 

framework for deciding this issue. 

When determining whether specific jurisdiction exists, courts consider the 

relationship among the defendant, the forum, and the litigation.  A court may 

exercise specific jurisdiction over a nonresident defendant only if: (1) the 

defendant has purposefully availed himself or herself of forum benefits; (2) the 

controversy is related to or ‘arises out of’ [the] defendant's contacts with the 

forum; and (3) the assertion of personal jurisdiction would comport with ‘fair play 

and substantial justice. 

Id. at 1062 (citations and internal quotation marks omitted).  The court further noted that there is 

an inverse relationship between the first and second criteria. 

[F]or the purpose of establishing jurisdiction the intensity of forum contacts and 

the connection of the claim to those contacts are inversely related.  [T]he more 

wide ranging the defendant's forum contacts, the more readily is shown a 

connection between the forum contacts and the claim.  Thus, [a] claim need not 

arise directly from the defendant's forum contacts in order to be sufficiently 

related to the contact to warrant the exercise of specific jurisdiction.  Moreover, 

the forum contacts need not be directed at the plaintiff in order to warrant the 

exercise of specific jurisdiction.  Indeed, [o]nly when the operative facts of the 

controversy are not related to the defendant's contact with the state can it be said 

that the cause of action does not arise from that [contact]. 

Id. at 1068 (citations and internal quotation marks omitted). 
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The claims in Snowney arose from the resorts’ imposition of an energy surcharge allegedly not 

disclosed to customers.  The defendant resorts engaged in extensive advertising directed 

specifically to California residents, including billboards, newspaper ads, and radio and television 

advertising, noting their proximity to California.  Their websites accepted reservations from 

customers in California (and, presumably, anywhere else), and gave driving directions from 

California destinations.  They sent regular mailings to several million members of its rewards 

program, some of them in California.  A significant portion of the resorts’ customers were 

Californians.  On these facts, the court had little difficulty in finding that the resorts had 

purposefully availed themselves of the benefits of drawing customers from California.  

Moreover, the plaintiffs’ claims arose directly from the resorts’ marketing activities in California 

and elsewhere.  The crux of the claims concerned the alleged failure to disclose a specific 

charge when advertising the resorts’ facilities, quoting prices, and accepting reservations. 

The facts in this case are scantily laid out by both sides.  Defendant establishes by declaration 

that it is neither located nor incorporated in California, and it has no facilities located here.  It has 

no officers located here and employs no one here.  It does not engage in national 

advertisement.  It acknowledges that it advertises on two billboards located in California (though 

there is no information where those are located – a few blocks away in South Lake Tahoe? On 

US 50 approaching the Tahoe area?  On Market St. in San Francisco?).  It also mails 

advertising to members of its rewards program, some of whom presumably live in California. 

Plaintiff does not contest the facts above, but adds that defendant’s location is within walking 

distance of the California state line.  Defendant maintains a website on which Californians (and 

anyone else) can reserve rooms.  That website, in turn, pops up a page on which guests may 

purchase lift tickets at nearby ski resorts in California.  Neither party presents any facts as to 

what fraction of defendant’s customers come from California. 

Both the degree of defendant’s contacts with California, and the relationship between those 

contacts to plaintiff’s claim, are a great deal less than was true in Snowney.  Here, as there, 

Californians may use defendant’s website to book rooms.  But so may Oregonians, Missourians, 

or residents of any of the other 48 states.  The same is true of membership in defendant’s 

rewards program, along with the mailings that accompany membership.  If those facts alone 

were sufficient to establish personal jurisdiction, it could subject defendant to suit in any state 

where any of its guests happens to reside. 

Aside from the two billboards, there is no indication that the website, the rewards program, or 

anything else in defendant’s marketing and advertising is directed specifically toward California 

customers.  We might reasonably assume, simply on the basis of geography, that some 

significant portion of defendant’s business comes from California, but no evidence on this point 

is presented.  This is a major difference from the facts of Snowney, where the defendant resorts 

heavily focused their advertising and marketing efforts specifically on the California market, and 

it was shown that a major portion of their business came from California. 
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There remain those two billboards in California.  That is more than nothing.  But it is far less 

than the heavy California advertising shown in Snowney. 

That leaves defendant’s direct marketing of lift tickets at California ski resorts.  That is a unique 

factor with no parallel in the Snowney facts, which did centered on the defendants’ efforts to 

secure business from California rather than any efforts to persuade customers (Californian or 

otherwise) to purchase services in California.  Defendant’s intentional involvement in California 

commerce is significant in this respect. 

The billboards and the lift ticket marketing, taken together, are probably sufficient to establish a 

minimal degree of purposeful availment under the first step of the Snowney three-part test.  But 

that brings us to the second step – the connection, if any, between the degree of availment, and 

the substance of the claims asserted in the case.  As noted above, the lower the degree of 

availment, the more direct the connection must be – and conversely, the less the connection 

between the availment activities and the claims, the greater the availment must be to support 

assertion of personal jurisdiction.  Here the connection is almost nonexistent between the 

activity and the claims.  Plaintiff’s claim is simply one of personal injury caused by the condition 

of defendant’s physical facility.  Unlike the claims in Snowney, it has no relationship at all to 

either defendant’s minimal marketing efforts in California, or to its sales of lift tickets.  Indeed, 

we do not know even whether plaintiff booked her room at defendant’s hotel on the website, or 

whether she ever saw any of defendant’s billboards, mailings, or other promotional materials. 

The Court concludes, therefore, that based on a combination of the first two Snowney steps, 

plaintiff has not shown a sufficient degree of minimum contacts to support the assertion of 

personal jurisdiction over defendant in this case.  That makes it unnecessary to address the 

third Snowney step. 
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13.  TIME:  9:00   CASE#: MSC17-00090 
CASE NAME: JAVIER D. RAMIREZ VS. THE LIDA HANH-HENNE TRUST 
HEARING ON MOTION TO EXPUNGE LIS PENDENS 
FILED BY THE LIDA HANH-HENNE TRUST 
* TENTATIVE RULING: * 
 
On May 3, 2017, the Court (Judge Spanos) signed an order shortening time to hear Defendants’ 

motion to expunge lis pendens and for attorney’s fees. Defendants requested fees in the 

amount of $2,595. 

The Court’s May 3 Order required any opposition to the Motion to be filed by 5:00 p.m. on 

May 12, 2017. To date, no opposition has been filed. 

Accordingly, the Court grants the unopposed motion to expunge. In addition, Code of Civil 

Procedure § 405.38 requires the Court to award attorney’s fees to the Defendants unless the 

Court finds that the other party (here, Plaintiff) acted with substantial justification. There is 

nothing in the record that would permit the Court to make such a finding. Accordingly, attorney’s 

fees in the amount of $2,595 are awarded. 

Defendants shall prepare an appropriate form of order and submit it in compliance with 

California Rule of Court 3.1312. 

 

  

14.  TIME:  9:00   CASE#: MSC17-00398 
CASE NAME: IAN VASQUEZ VS. NATIONSTAR MORTGAGE 
HEARING ON MOTION TO CONSOLIDATE 
FILED BY PLAINTIFFS 
* TENTATIVE RULING: * 
 
This date was vacated and the matter continued to June 16, 2017, at 9:00 a.m., 
in Department 12. 
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15.  TIME:  9:00   CASE#: MSL14-03820 
CASE NAME: BOHN VS. PATERA 
HEARING ON MOTION TO STRIKE PORTIONS OF THE COMPLAINT 
FILED BY MARCI PATERA 
* TENTATIVE RULING: * 
 
The motion to strike is denied.  First, this substantive attack was already rejected on demurrer.  
Second, the asserted grounds for a motion to strike are not available in a limited-jurisdiction 
case.  Third, the motion appears to be based not on the Complaint, but on papers submitted 
in support of a (now vacated) default judgment – and even there, the page cited as supposedly 
being a differently dated contract was, on its face, not a portion of the alleged contract.  
The motion is frivolous and was evidently filed solely for delay. 
 

  

16.  TIME:  9:00   CASE#: MSL14-03820 
CASE NAME: BOHN VS. PATERA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Counsel and defendant pro per must appear.  CourtCall is acceptable. 
 

  

17.  TIME:  9:00   CASE#: MSL16-01299 
CASE NAME: AMERICAN EXPRESS VS. VETTER 
HEARING ON MOTION TO DEEM MATTERS ADMITTED AND FOR SANCTIONS 
FILED BY AMERICAN EXPRESS CENTURION BANK 
* TENTATIVE RULING: * 
 
This motion has been withdrawn by the moving party. 
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18.  TIME:  9:00   CASE#: MSL16-04108 
CASE NAME: CAPITAL ONE VS PAPACALODOUCAS 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
The motion to deem matters admitted is granted.  The matters requested in the Plaintiff’s First 

Set of Requests for Admissions (served 12/20/16) are deemed admitted.  Plaintiff’s counsel 

must lodge a proposed order with a declaration confirming that no responses were served prior 

to the hearing.  No sanctions were requested, nor any amount shown. 

In the event that defendant has served responses prior to the hearing, no matters will be 

deemed admitted. 

 

  

19.  TIME:  9:00   CASE#: MSN15-0866 
CASE NAME: RENTON VS. CONTRA COSTA COUNTY 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY CONTRA COSTA COUNTY, STEVE VICTOR MONTOYA 
* TENTATIVE RULING: * 
 
The hearing was continued by stipulation to June 23. 
 

 

20.  TIME:  9:00   CASE#: MSN15-0866 
CASE NAME: RENTON VS. CONTRA COSTA COUNTY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The hearing is continued to June 23. 
 

 

21.  TIME:  9:00   CASE#: MSN16-1730 
CASE NAME: WILMOT VS. CONTRA COSTA 
SPECIAL SET HEARING ON: WRIT OF MANDATE & COMP FOR DECLARATORY RELIEF 
SET BY STIPULATION OF PARTIES 
* TENTATIVE RULING: * 
 
The petition for a writ of mandate is denied. 

In 2012 the Legislature enacted the Public Employees’ Pension Reform Act of 2013, commonly 

referred to as PEPRA.  Among other things, PEPRA enacted certain provisions for the partial 
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forfeiture of pension benefits by persons convicted of certain job-related crimes.  In particular, 

Government Code § 7522.72(b)(1) provides in relevant part: 

If a public employee is convicted by a state or federal trial court of any felony 

under state or federal law for conduct arising out of or in the performance of his 

or her official duties, … he or she shall forfeit all accrued rights and benefits in 

any public retirement system in which he is a member to the extent provided in 

subdivision (c) …. 

Subdivision (c)(1) further states that “A member shall forfeit all the rights and benefits 

earned or accrued from the earliest date of the commission of any felony described in 

subdivision (b) to the forfeiture date, inclusive.” 

Petitioner John Wilmot retired from the Contra Costa County Fire Protection District as a 

Captain, with 27 years of service, and selected an effective date of retirement of December 13, 

2012.  Respondent Board of Retirement (Board) of the Contra Costa County Employees 

Retirement Association (CCCERA) approved Petitioner’s application for retirement on April 10, 

2013.  Thereafter, in December of 2015, Petitioner pleaded guilty to one felony count of 

embezzlement for conduct spanning the years 2000 to 2012.  Respondent Board then 

determined that Wilmot is subject to the forfeiture provisions of § 7522.72 on account of this 

conviction.  Wilmot petitions for a writ of mandate to overturn this determination. 

Central to all the issues in this case is the set of persons to whom § 7522.72 applies.  

Subdivision (a) of the section states that the section “shall apply to a public employee first 

employed by a public employer … before January 1, 2013”.  Moreover, the express forfeiture 

provisions of the section apply to a “public employee” (subd. (b)(1)) or a “member” (subd. (c)(1)).  

(As originally enacted, both subdivisions referred to a “public employee”; the word “member” 

was substituted into the latter subdivision by amendment in 2014.)  The term “member”, in turn, 

is a subset of “public employee”.  As defined in § 7522.04(d), a “member” is “a public employee 

who is a member of any type of a public retirement system or plan.”  Hence, one cannot be a 

“member” under PEPRA unless one is also a “public employee”. 

Wilmot asserts a number of interconnected arguments why the Board’s determination is 

incorrect, and he cannot be subjected to PEPRA’s forfeiture provisions.  First, he argues that he 

is not a “public employee” or “member” subject to § 7522.72.  It is undisputed that § 7522.72 did 

not come into effect until January 1, 2013.  As of that date (Wilmot argues), he was no longer a 

“public employee”, because he had retired effective the preceding December 13.  That, he 

reasons, made him a retiree, not a “public employee” (and hence also not a “member”).  

Accordingly, by its own textual definition of its coverage, § 7522.72 does not apply to him, and 

does not authorize or work any forfeiture of his pension rights. 

Wilmot’s following arguments are variations on the same theme.  His second argument is that if 

§ 7522.72 could be read as applying to a person who had retired before 2013, it would be at 

best ambiguous in that respect.  Thus, he invokes the principle of refusing to read a statute to 
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apply retroactively – meaning, as Wilmot uses the term, as applicable to a person already 

retired as of the effective date of the statute.  Third, he argues that if the statute did dictate a 

forfeiture as to pension rights that had accrued prior to the statute’s enactment, it would 

represent an unconstitutional interference with vested pension rights already in existence on the 

statute’s first effective date. 

The Court notes that if Wilmot is correct in these arguments, the result would be to entirely 

immunize anyone who retired in 2012 or earlier from any forfeiture at all of his or her pension 

rights on account of any conviction for embezzlement or any other job-related felonies. 

Wilmot’s arguments potentially raise a number of textual and logical difficulties.  The Court need 

not decide all these difficulties, however, because all of Wilmot’s arguments (except his ex post 

facto argument, discussed below) all fail at their critical initial premise.  All of the above 

arguments assume that as of January 1, 2013, Wilmot was already formally retired.  It is from 

this premise that he argues (1) that as of that date he was not a “public employee” or “member”, 

(2) that application of the statute to him would be retroactive, and (3) that his pension rights 

were constitutionally vested.  If, to the contrary, Wilmot was not yet retired but still employed as 

of January 1, 2013, the preceding arguments all fall apart.  It was for this reason that the Court 

called for supplemental briefing as to whether Petitioner was “retired” on December 13, 2012, 

the date he selected as his retirement date, or on April 10, 2013, the date the CCCERA Board 

acted on Petitioner’s application. 

In his supplemental brief, Wilmot argues: 

Under CBRL, a member who has provided the qualifying number of years of 

service and has attained the required age is “retired upon filing with the board a 

written application setting forth the date upon which the member desires his or 

her retirement to become effective...." (Gov’t Code §§31672(a), 31663.25(a), 

31663.26(a), emphasis added.) Thus, a qualifying member is "retired'' as of the 

effective date identified on the submitted application. CBRL grants the member - 

not the retirement board or employer- the right to select their own date of 

‘retirement’….”   

Petitioner’s Supp. Brief at 2 (emphasis in original). 

But these Government Code provisions do not say that the member is retired upon his 

application.  They say that he may be retired.  (See Government Code § 31672(a) [“A member 

… may be retired upon filing with the board a written application….”]; § 31663.25(a) [“Except as 

provided in Section 31663.26, a safety member … may be retired upon filing with the board a 

written application ….”]; § 31663.26 [“Notwithstanding Section 31663.25, a safety member … 

may be retired upon filing with the board a written application ….”] [emphases added].)  Wilmot 

selectively quotes around the actual verb. 
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The entity that retires the member is the Board.  (See Gov’t Code § 31670 (“Retirement of a 

member who has met the requirements for age and service shall be made by the board 

pursuant to this article or pursuant to the California Public Employees' Pension Reform Act of 

2013, whichever is applicable.”); § 31662.2 (“Retirement of a safety member … shall be made 

by the board pursuant to this article or pursuant to the California Public Employees' Pension 

Reform Act of 2013, whichever is applicable.”) (emphases added).  Wilmot argues that this is a 

mere ministerial act.  But no matter how ministerial that act may be, in that the Board merely 

confirms Petitioner’s age and service, under the plain statutory language retirement cannot 

occur until the Board so acts.  Moreover, while the formal act of retirement is no doubt more or 

less ministerial in most cases, it may not always be so.  For example, suppose that Wilmot’s 

embezzlement conviction had occurred in March 2013 rather than December 2015.  In that 

case, at the time the Board acted on Wilmot’s retirement, it would have been obligated to 

assess whether Wilmot’s conviction subjected him to the forfeiture provisions of § 7522.72, and 

to carry out those provisions if applicable.  That is not the actual timing of this case – but it 

points out why the official date of the Board’s action matters, and why a member cannot be 

deemed formally retired until the Board does act.  Here, that did not occur until after January 1, 

2013. 

The only case law that any party has cited as closely on point is MacIntyre v. San Francisco 

Retirement Board (1941) 42 Cal.App.2d 734.  There, two police officers filed applications for 

retirement.  After the first application (but before the second), a verified complaint was filed, 

charging both officers with various forms of misconduct.  The charges resulted in the officers’ 

dismissals, and the denial of any pension rights to them.  The court rejected their argument that 

their pension rights had vested when they met the requisites for retirement – age, years of 

service, and contribution – so that their pension rights could not be denied due to any 

subsequent determinations.  And more specifically, the court rejected the argument that either 

officer was already retired by the time of his dismissal, because of the filing of their applications 

for retirement.  “The filing of an application does not ipso facto retire the applicant.  It is 

necessary that an order of retirement be duly made.”  Id. at 736.  MacIntyre is not directly 

controlling here, as the city and officers there were operating under different applicable statutes 

(and the decision does not delve into the statutory language).  The case illustrates, however, 

that where the relevant statutory language dictates that “retirement” occurs upon board action 

and not simply upon the filing of an application, that formality must be taken seriously. 

Accordingly, even assuming arguendo that § 7522.72 applies only to persons who were not yet 

retired as of January 1, 2013, the undisputed facts here show that Wilmot himself was not yet 

formally retired as of that date.  The act that (by Wilmot’s logic) transformed him from a “public 

employee” and “member” into a retiree/former employee was not his selection of December 13, 

2012 as the effective date of his retirement, but the Board’s approval of that retirement on April 

10, 2013. 

That leaves Wilmot’s ex post facto argument, which is not dependent on the timing of his 

retirement.  Rather, the contention looks only to the dates of the commission of Wilmot’s crime 
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(2000 to 2012) and the date of the effectiveness of PEPRA (2013).  The argument is that a 

crime, committed no later than 2012, is being penalized by a forfeiture statute enacted only after 

the crime had been committed and completed. 

On its face, § 7522.72 is a civil statute, not subject to the prohibition on ex post facto laws.  See 

Cal. Const. art. 1, §9; Conservatorship of Hofferber (1980) 28 Cal.3d 161, 180 (“The ex post 

facto clauses [of the U.S. and California Constitutions] apply only to penal statutes.”).  The State 

concedes that civil penalties can in some cases violate the ex post facto clause if the 

punishment amounts to a criminal proceeding.  (See People v. 25651 Minoa Dr. (1992) 2 

Cal.App.4th 787, 796-797.)  But the test for such a finding is two-fold and not in Wilmot’s favor: 

1) Did the state intend to establish a criminal or civil penalty?; and 2) If the intent was a civil 

penalty, was the statutory scheme so punitive in purpose or effect as to negate that intention?  

(See U.S. v. One Assortment of 89 Firearms (1984) 465 U.S. 354, 362.) 

The Court is satisfied that there is no ex post facto violation here.  Wilmot concedes that the 

Legislature intended to enact a civil penalty, not a criminal one.  The statutory scheme is not so 

punitive as to negate that intention.  PEPRA’s forfeiture provisions do not function to impose a 

punitive fine on Wilmot, let alone to subject him to imprisonment or the like.  Rather, what 

PEPRA accomplishes is to take back from Wilmot what he never rightly earned in the first place 

– namely pension rights for a period when he was violating his trust as an employee by 

embezzling from his employer.  (See also MacIntyre, 42 Cal.App.2d at 735-36.) 

This ruling makes it unnecessary to rule on objections to the parties’ respective requests for 

judicial notice.  The proffered documents are adduced only as bearing on the proper 

construction of § 7522.72, in particular as to whether it does or does not apply to a person who 

was already retired as of the end of 2012.  That is the question that the Court has declined to 

decide, because it turns out that Wilmot himself was not retired as of the end of 2012.  For the 

sake of completeness, however, the Court will sustain the Board’s and State’s objections.  

There is no sufficient foundation that the documents objected to represented a considered, 

official, and final position from the agencies they came from – let alone any indication that 

they have anything to do with the intention of the Legislature when it enacted § 7522.72.  

Moreover, the CALPERS documents do not purport to say anything one way or the other as to 

the question at issue here – the applicability of PEPRA’s felony forfeiture provisions to pre-

enactment retirees. 
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